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I. Introduction and Summary

The Free State Foundation submits these reply comments in specific response to
the Petition to Deny the joint application to transfer control of certain licenses from Cox
Communications, Inc. ("Cox") to Charter Communications, Inc. ("Charter")! collectively
authored by Public Knowledge, Communications Workers of America, Benton Institute

for Broadband & Society, and Center for Accessible Technology (Petition to Deny).? In

* These comments express the views of Randolph J. May, President of the Free State Foundation, and
Andrew Long, Senior Fellow. The views expressed do not necessarily represent the views of others
associated with the Free State Foundation. The Free State Foundation is an independent, nonpartisan free
market-oriented think tank.

! See generally Public Notice, Applications Filed for the Transfer of Control of Cox Communications, Inc.
to Charter Communications, Inc.; Pleading Cycle Established, WC Docket No. 25-233, DA 25-810
(released September 5, 2025), available at https://docs.fcc.gov/public/attachments/DA-25-810A 1.pdf.

2 Petition to Deny of Public Knowledge, Communications Workers of America, Benton Institute for
Broadband & Society, and Center for Accessible Technology, In the Matter of Cox Enterprises, Inc.
Transferor, and Charter Communications, Inc. Transferee, Joint Application for Consent to Transfer
Control of Domestic and International Section 214 Authorizations, WC Docket 25-233 (filed November
18, 2025), available at https://www.fcc.gov/ecfs/document/1118228420012/1 (Petition to Deny).
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short, the Petition to Deny — as it must — goes to unsupportable, extreme lengths to claim
that there are not sufficient marketplace checks in place — in the form of robust
competition from ISPs utilizing fiber, fixed wireless access (FWA), low-Earth orbit
(LEO) satellite, and mobile distribution technologies — to ensure that consumers would
reap the benefits generated by the proposed transaction. As the Petition to Deny
concedes, but curiously only with respect to its preferred transmission medium (that is,
fiber), the clearest evidence of "genuine competition" is " where users can credibly
threaten to switch providers."® The record in this proceeding, documenting the steady loss
of subscribers by cable broadband to rival platforms, in particular FWA, incontrovertibly
demonstrates that "genuine competition" does exist. In the face of this incontrovertible
evidence, the Petition to Deny's aggressive dismissal of competitive options, and the
degree to which consumers can and do switch between these options, simply falls flat.

IL. The Free State Foundation Has Documented Actual Merger-Specific Benefits
and Dispelled Merger-Specific Concerns

In initial comments,* the Free State Foundation offered a clear-eyed assessment of
the proposed transaction's likely impact within the current competitive context. Detailing
the substantial subscriber losses that the applicants are weathering from, on the one hand,
a wide range of broadband distribution technologies, and, on the other, a seemingly
endless stream of video programming sources, we concluded that the proposed
transaction likely would advance the public interest, convenience, and necessity by

buttressing the applicants' waning competitive abilities and, through greater economies of

31d. at 5.

4 See generally Comments of the Free State Foundation, In the Matter of Cox Enterprises, Inc. Transferor,
and Charter Communications, Inc. Transferee, Joint Application for Consent to Transfer Control of
Domestic and International Section 214 Authorizations, WC Docket 25-233 (filed October 6, 2025),
available at https://freestatefoundation.org/wp-content/uploads/2025/10/FSF-Initial-Comments-—Charter-
Cox-Transfer-100625.pdf (FSF Comments).
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scale, produce synergies and other efficiencies likely to accrue to subscribers. We also
described how the transaction likely would enhance mobile competition in the Cox
footprint. Finally, we pointed out that, given the de minimis geographic overlap between
the applicants' service areas, there likely would be no offsetting harm in the form of a
reduction of competitive options.

In the interim, Daniel Lyons, a member of the Free State Foundation's Board of
Academic Advisors, authored a Perspectives from FSF Scholars in which he viewed the
proposed transaction through the lens of the corporate life cycle model and concluded
"that as industries mature and revenues decline, mergers are a natural response allowing
companies to gain efficiencies and avoid unprofitability. This proposed deal represents
not an attempt to dominate a market, but to weather the challenges of surviving in a
mature industry."> Notably, Charter has stated publicly that it "currently expects
approximately $500 million of annualized cost synergies achieved within three years of
close — stemming from typical procurement and overhead savings."®

A review of the written record in this proceeding reveals near-universal consensus
on these points. That is, with one glaring exception: the Petition to Deny. As Randolph
May, FSF President and co-author of these reply comments, wrote in a recent blog post,
"Public Knowledge and the co-signers must have pushed the wrong button in a time-

travel machine, for they are surely looking backwards regarding the current state of the

> Daniel A. Lyons, "A Rational Response to Market Maturity: Why the Charter-Cox Merger Serves the
Public Interest," Perspectives from FSF Scholars, Vol. 20, No. 41 (October 17, 2025), available at
https://freestatefoundation.org/wp-content/uploads/2025/10/A-Rational-Response-to-Market-Maturity-—
Why-the-Charter-Cox-Merger-Serves-the-Public-Interest-101725.pdf, at 1-2.

¢ Charter Communications, Inc. Press Release, "Charter Communications and Cox Communications
Announce Definitive Agreement to Combine Companies" (May 16, 2025), available at
https://corporate.charter.com/newsroom/charter-communications-and-cox-communications-announce-
definitive-agreement-to-combine-companies.
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communications and media environment. In the process, they may have set a new low bar
for extreme hyperbole."”

Specifically, the Petition to Deny longs for a bygone era during which one might
plausibly assert that "the merged entity would control the exclusive last-mile connection"
(or, more fundamentally, that an exclusive last-mile connection exists);® that "[t]he basic
facts of network topology mean that content providers have no alternative path to" the
merged entity's subscribers, thereby creating a "termination monopoly";® and that "most
consumers in its service territories would continue to have few meaningful alternatives
for high-speed fixed broadband access."!°

As demonstrated below, consumers today increasingly choose non-cable options
for broadband service. The proposed transaction will not affect that dynamic, and the
Petition to Deny — as it must — fails to explain how a transaction that leaves the number of

wireline competitors unchanged could reduce competition such that its claimed harms

come to pass.

7 Randolph J. May, "Traveling Backwards in Time: The Public Knowledge Petition to Deny the Charter —
Cox Transaction," FSF Blog (November 21, 2025), available at
https:/freestatefoundation.blogspot.com/2025/1 1 /traveling-backwards-in-time-public.html. See also
Andrew Long, "The Proposed Charter-Cox Merger: A Pro-Consumer Response to Today's Competitive
Communications Marketplace," Perspectives from FSF Scholars, Vol. 20, No. 28 (June 10, 2025),
available at https://freestatefoundation.org/wp-content/uploads/2025/06/The-Proposed-Charter-Cox-
Merger-061025.pdf, at 1 (cautioning against viewing this "merely as a proposed merger of two 'cable’
companies").

8 Petition to Deny at 4. At one point, the Petition to Deny, citing the Public Advocates Office of the
California Public Utilities Commission ("Charter and Cox California are the only two providers offering
speeds of at least 1,000 Mbps download. 1f the Proposed Transaction is approved, customers in those areas
will have access to only a single provider of high-speed service") claims that in a portion of the de minimis
overlap between the applicants' footprints, "[t]his loss of direct competition would inevitably lead to worse
service and higher prices for affected customers." Petition to Deny at 13-14 (emphasis added). Critically,
however, the Petition to Deny fails to disclose whether — and if so, how many — other providers offer to
those locations "broadband" as defined by the FCC: 100 Mbps download and 20 Mbps upload.

9 Petition to Deny at 4. Beyond the acknowledgement that a broadband service offering by necessity
includes last-mile connectivity, it is not entirely clear what actual concern the Petition to Deny intends to
raise by using the term "termination monopoly."

107d. at6.
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III.  The Dubious Premise That Underpins the Petition to Deny's Theory of Harm
— a Lack of Broadband Competition — Collapses Under Evidentiary Scrutiny

The Petition to Deny concedes that the potential harms it asserts, regarding
interconnection leverage as well as the proposed transaction's impact on consumer
pricing, "can ... be constrained by genuine competition ... from the consumer side, where
users can credibly threaten to switch providers if their ISP degrades particular
content...."!! It therefore goes to incredible lengths — as it must — to dismiss and diminish
the reality of the highly competitive broadband marketplace. Ignore the fastest growing
broadband distribution technologies — fiber, fixed wireless access (FWA), low-Earth orbit
(LEO) satellites, and mobile — it insists, and instead embrace its anachronistic take: cable
broadband, delivered over hybrid fiber-coaxial (HFC) infrastructure, is the only viable
option.

The Petition to Deny's claims to support this alternate view of reality, however,
cannot withstand the slightest scrutiny. For starters, it ignores — as it must — the fact that
cable broadband providers have been shedding subscribers steadily for the last several
years. As we pointed out in our initial comments, Charter lost 177,000 subscribers in the
fourth quarter of 2024, 60,000 in the first quarter of 2025, and 117,000 subscribers in the
second quarter of 2025.!2 Subsequent to that filing, Charter announced that it lost an
additional 109,000 subscribers in the third quarter of this year.'?

Similarly, it disregards — as it must — the corresponding subscriber growth

enjoyed by non-cable distribution technologies, particularly FWA, that we documented in

1 Petition to Deny at 5.

12 See FSF Comments at 4-5.

13 See Charter Communications, Inc., "Charter Announces Third Quarter 2025 Results" (October 31, 2025),
available at https://corporate.charter.com/newsroom/charter-announces-third-quarter-2025-results. Cox, a
privately owned company, does not regularly make available subscriber totals.
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our initial filing. That growth continued in the third quarter: T-Mobile added 560,000
subscribers, for a total of 8 million;'* Verizon added 261,000 subscribers, for a total of
nearly 5.4 million;'> and AT&T added 270,000 subscribers'® for a reported total of 1.27
million.’

Speaking of AT&T, one of the Petition to Deny's glaring efforts to minimize the
significance of FWA centers upon a lengthy quote — from February 2023 — from AT&T's
Senior Executive Vice President and CFO Pascal Desroches.'® Just two weeks ago,
however, AT&T Chief Operating Officer Jeftf McElfresh sang a much different — and,
obviously, more relevant — tune: "We've put EchoStar spectrum to work on our network
and customers are already feeling the difference.... This gives us the runway to expand
availability of AT&T Internet Air for consumers and businesses and add even more
download speed to our 5G service. We're setting the bar for what it means to be the best
advanced networking company in America" (emphasis added).!” These would not appear
to be the words — or investment decisions — of a company dismissive of a wildly
successful consumer offering, one that the Wireless Infrastructure Association (WIA)

proclaimed in October 2024 "has enabled telecom providers to claim nearly 100 percent

14 See T-Mobile Press Release, "T-Mobile Delivers Record Customer Growth, Fueled By Widening
Differentiation and Focus on Durable and Profitable Financial Growth, Raises Guidance Across the Board"
(October 23, 2025), available at https://www.t-mobile.com/news/business/t-mobile-q3-2025-earnings.

15 See Verizon News Release, "Verizon Reports 3Q 2025 Earnings; Reiterates Full-Year Financial
Guidance" (October 29, 2025), available at https://www.verizon.com/about/news/verizon-reports-3q-2025-
earnings-reiterates-full-year-financial-guidance.

16 See AT&T News Release, "AT&T Reports Strong Third-Quarter Financial Performance" (October 22,
2025), available at https://about.att.com/story/2025/3q-earnings.html.

17 See Jeff Baumgartner, "FWA and fiber fuel outsized broadband subscriber growth at AT&T," Light
Reading (October 22, 2025), available at https://www.lightreading.com/broadband/fwa-and-fiber-fuel-
outsized-broadband-subscriber-growth-at-at-t.

18 See Petition to Deny at 15-16.

1 AT&T News Release, "AT&T Boosts 5G Capacity Nationwide with New Spectrum, Giving Customers a
Stronger, Faster Connection" (November 17, 2025), available at https://about.att.com/story/2025/att-boosts-
Sg-capacity-nationwide.html.
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of the U.S. broadband industry's (telecom, cable and satellite) gross adds for the past
several quarters."?’

The Petition to Deny also conflates — as it must — the performance of FWA and
mobile broadband.2! For example, it cites industry usage data for mobile broadband to
support its claim "that mobile broadband is not in the same product market as cable
broadband, meaning it cannot be counted on as a competitive alternative that can help
keep prices low."** But according to the WIA, "the usage estimates for FWA users range
from about 300 GB per month up to more than 500 GB per month. In other words, one
FWA household uses about 10 times to 18 times more data than the average smartphone
user."?* Notably, this usage estimate is on par with the figure cited by Petition to Deny:
698.2 GB.

The Petition to Deny also downplays the competitive significance of LEO satellite
offerings. Tellingly, however, it does so by comparing LEO satellite-based service, not to
HFC-based cable broadband, but to fiber-to-the-home (FTTH) offerings. (On the topic of
cable broadband network technologies, one of the public interest benefits that the
applicants tout, and the Petition to Deny — as it must — ignores, is that the transaction

n24

"will accelerate the deployment of DOCSIS 4.0 in Cox territory,"~" an upgrade that

20 Tain Gillott, WIA Chief Technology Advisor, "The Fixed Wireless Network Opportunity: Update"
(October 24, 2024), available at https://wia.org/the-fixed-wireless-network-opportunity-update/.

2 See generally Petition to Deny at 14-15.

2.

23 Jain Gillott, WIA Chief Technology Advisor, "The Fixed Wireless Network Opportunity: Update"
(October 24, 2024), available at https://wia.org/the-fixed-wireless-network-opportunity-update/.

24 Public Interest Statement, In the Matter of Cox Enterprises, Inc. Transferor, and Charter
Communications, Inc. Transferee, Joint Application for Consent to Transfer Control of Domestic and
International Section 214 Authorizations, WC Docket 25-233 (filed July 14, 2025), available at
https://www.fcc.gov/ecfs/document/10715141122783/2, at 33.
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"supports up to 10 Gbps speeds downstream capacity and up to 6 Gbps upstream
capacity."?).

Again, consumer choices in the broadband marketplace, not assertions made in a
Petition to Deny, are the true indicator of the availability of viable alternatives.?® To that
end, Starlink this summer reported over 2 million U.S. subscribers, up substantially from

1.4 million less than a year earlier.?’

IV. Conclusion

As the Free State Foundation described in detail in initial comments, the proposed
transaction likely would benefit consumers through lower costs, greater choice, expanded
innovation, and invigorated competition in broadband, video, and mobile. It also would
lead to the creation of additional employment opportunities through the "onshoring" of
Cox customer-service operations. Given the lack of meaningful overlap between the
applicants' footprints, there are no obvious potential harms, in the form of diminution of
competition, that might offset these benefits. The Petition to Deny's claim of harms
arising from a so-called "termination monopoly" is fatally premised upon an outdated (at

best) view of the broadband marketplace that in 2025 cannot be reconciled with the actual

25 Cablelabs, "DOCSIS® Technology," available at https://www.cablelabs.com/technologies/docsis-4-0-
technology.

26 Interestingly, the Petition to Deny is willing to rely upon data regarding consumers switching from cable
broadband to other distribution technologies as indicative of the existence of competitive pressure — but
only with respect to its preferred medium: fiber. See Petition to Deny at 17-18 ("Industry data confirms
fiber's unique competitive impact: the Fiber Broadband Association's 2024 survey found that cable
providers suffered 'a net loss of 33% in areas where fiber was available,’ demonstrating that only fiber — not
mobile, not satellite — creates genuine competitive pressure on cable operators.").

27 See Joe Supan, "Starlink Just Passed 2 Million US Subscribers. But Can It Keep Up With Users' Needs?"
CNET (July 17, 2025), available at https://www.cnet.com/home/internet/starlink-just-passed-2-million-us-
subscribers-but-can-it-keep-up-with-users-needs/.
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facts on the ground — and therefore simply cannot serve as a legitimate justification for

denying or conditioning the proposed transaction.
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