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RECENT DEVELOPMENTS

REFORMING THE SUNSHINE ACT

RANDOLPH MAY”

The Administrative Conference of the United States (ACUS or the
“Canference”), a small independent government agency charged with rec-
ommending ways to improve the faimess and efficiency of federal agency
decisionmaking, ceased operations on October 31, 1995, when Congress
terminated its funding.” Over the years, working with a small in-hdise staff
of dedicated full-time federal employees, supplemented by the voluntary
coniribution of time and expertise of many persous in the private sector,
ACUS produced many recommendations for improvement of the adminis-
trative process, which have heen implemented on a government-wide basis.
Some of the more recent noteworthy examples inchide Conference recom-
ruendations concerning negotiated rulemaking procedures,” altemative dis-
pute resolution techniques, and the role of administrative law judges in the
agency decisionmaking process.’

Shortly before the Administrative Conforence ceased operations, a Spe-
cial Commitiee appointed by the Chair of the Confersnce issued a report
cntitled “Reform of the Government in the Sunshine Act.™  Although no op-
partunity existed for the report and recommendations of the Special Commit-
1ee to be considered by a full plenary session of the Administrative Confer-
ence, as was usually the case with regard to reports and recommendations

"M, day is a partner in the Washington 1.C. office of Sutherland, Ashill & Brennan, and
he served as Chairman of the Special Committee to Review the Gevernment in the Sun-
shins Act of the Administrative Conference of the United States.
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prepared by ACUS committees, the Special Committee’s report and recom-
‘mendations nevertheless are deserving of serious consideration by Congress,
the agencies subject to the Sunshine Act, and those interested in improving
the functioning of our federal agencies. The report, which is reproduced in
full below, recommends that significant changes be implemented in the op-
eration of the Government in the Sunshine Act (“Sunshine Act” or Act)’ on
a pilot program basis for a period of five to seven years. After that period,
the results of the pilot program could be evaluated to determine whether the
changes have produced sufficient public interest benefits to warrant adoption
on a permanent basis.

The report that follows is sufficiently brief that no purpose would be
served by repeating the substance of it in detail. Swifice if (o say that there
appears to be a fairly widsspread consensus that the SunshinewAct iz not
-achieving its principal—and obviously salutary—goal of enhancing public
knowledpe and understanding of agency decisionmaking. Iustead, there is a
considerable body of evidence in the academic Hterature,” confiomed by the
testimony of several agency oﬁ‘icm who participated in a public hearing
held on Saptmnber 12, 19957 by the Special Committes, that the Act’s

“open meeting” requircment curtails meaningful collectwe deliberation and
substantive exchange of ideas among agency membors.® Rather than aciual,
collective deliberation in public, agency members often use the open mesting
meraly to anmounce and explain their positions.

As the Special Commities’s report observes, among the reasons fre-
guently cited for the inhibiting effect of public mestings en meaningful col-
lective deliberation are the following:

[Clencem. that providing initial deliberative views publicly, withont sufficient
ihoughi atid information, mway ham the public interest by iresponsibly introdncing
uncertainty or confision o industry or the generul public; a desire on the part of
rtezabers to speak with a initorm voice on maiters of particulsr importancs or to de-

5. Pub. L. Na. 94-300, 90 Stat. 1247 {1978) {codified in scattered sections of § and
39TLE.LC, (1994), with open mpefing provision codified at 5 LS. § 5520,

6. See eg, David M. Welbora et al,, Implementation and Lﬁ"eﬂs af the Fadeny!
Govermment I the Sunshine Aet, in AIMINISTRATIVE COMNCERERDT o) TR UnTTED STATES:
RuconmENDATION ARl ReporTs (19847, James H. Cowday, Swnsbine Low Overaxposure
and the Demise of Indspendent Agessy Collegiality, 1 Wmeree I Pup. L. 43 (1992)
{confoining citations to mony other sources that address claimed inhibiting effect on
meaningfil eollective delibaration of federal and state sunshine kaws),

7. REFORT AFD RECOMMENDATION, sapra note 4, at 1,

8. The core provisions ol the Act provide that, subject ty certain limited exceptions,
every “meeting” of a multi-member agency must be open fo the public, & “meefing”
means the “deliberations of at least the mumber of individual agensy mermbers required to
take action on behalf of the ageney whers anch deliberiions determine of result in the
Jeint condnct ar dispesition of official agency business . .. 3 TLS.C. § 552b(a)(2).
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prepared by ACUS committees, the Special Committee’s report and recom-
mendations nevertheless are deserving of serious consideration by Congress,
the agencies subject to the Sunshine Act, and those interested in improving
the functioning of our federal agencies. The report, which is reproduced in
full below, recommends that significant changes be implemented in the op-
eration of the Government in the Sunshine Act (“Sunshine Act” or Act)® on
a pilot program basis for a period of five to seven years. After that period,
the results of the pilot program could be evaluated to determine whether the
chamges have produced sufficient public interest benefits to warrant adoption
on & perthiansnt basis,

The report that follows is sufficiently brief that uo purpose would be
served by repeating the substance of it in detail. Suffice it to say that there
appears 10 e a faitly widespread comsensus that the Sunshineedct is not
-achieving its principal—and obviously salutary -goal of enbancing public
Jmowledge and understanding of agency decisiontoaking, Instead, there is a
emsiderable body of evidence in the academic literature.® confirmd by the
testimony of several agency officials who participated in a public hearing
held om September 12, 19957 by the Special Comimdties, that the Act's
“open meeting” requirement curtails meaningful collsetive deliberafion and
substantive exchange of ideas among agency members.® Rather than actal,
collestive deliberation in public, agency members often use the apen medting
merely to announce and explain their positions,

As the Spocial Committee’s report obsorves, muong the reasons fro-
quenily cited for the inhibiting effect of public meetings on meamingfil ool-
lective deliberation are the following; o

[Cloncem. thet providing initial d:liberative views publicly, without sufficiet

mncertainty o7 confusion 16 indusiry or the generad publiz; 2 desire v the part of

mwtben: to spask with a wniforn: voice un muatiers of partioular intperianse of be de-

5. Pub. 1. No, 82909, 90 Stat, 1241 {1276) (rodified in scotiered sectings of 3 and
3P LLB.C. (1994), with vpen mecting provizion codified st 5 US.C, § 552b). ‘
© 6 See, eg. David M. Welbom ef sl fupionentation od Effects of the Federal
Covarnmant in the Susshine dor, in ATMINETRATIVE CONFERENNE OF THE UMITED STATES:
Rocopmsroaton Ao Reporrs (1984); James H Cawley, Swahine Law Cverexposmre
and she Demtise of Indepersiont Agmey Collginlity, | WopEr I, Pup. L. 43 (1992}
{contaiming citations le many other sotroen that address elafmed inhibiting wffict on
meaninghd colfective deliberation of fecoral snd state sanshive liws).

7. EEPORT AND RECCRMMENDATION, suzow: note 4, ai 1, 5

& The care proviziens of the Act provide that, subject to cartain Hoited exceplions,
every “meeting” of a multi-member agensy nmst be spen to the public. A “mesting”
means the “deliberations of st least the number of hudividual sgeney members requiced fo
take action on belwlf of the agency where mch deliberations determins or result in the
Joint conduct o disposition of officiul agency business . . ..” STLS.C. § 3520{a)2).
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velop negotiating strategies which might be thwarted if debated publicly, reluctance
of an agency member to embarrass another agency member, or to embarrass himself,
through inadvertent, argumentative, or exaggerated statements; concern that an
agency member’s statements may be used against the agency in subsequent litiga-
tion, or misinterpreted or misunderstood by the public or the press, as for example,
when the agency member is testing a position by “playing devil’s advocate” or
merely “thmkm% out loud”; and concerns that a member’s statements may affect fi-
nancial markets.

In other words, as a practical matter, it is at least arguable that the Sun-
shine Act produces an effect contrary to one of Congress’s principal pur-
poses for its enactment: creating multi-member agencies to obtain the benefit
of collegial decisionmaking from persons who bnng to the demsmnmakmg
process different philosophical perspectives, experiences, and expertise.”

‘Unable to deliberate together in private, apency members resort to cormmmu-
nicating with each other in writing, through staff, or in ong-on-onz meetings
with other members (assnming the agency has more than three members so
that cven ane-on-one meetings are allowable).!  Obviously, these indirect
means of communication are not conducive to fostering collegiality in the
same sense that it is fostered when all agency members are able to engage in
4 simultaneous collective diséussion.

The Special Committes’s principal recommendation is that during a five-
ta-seven year pilot program peried, Congress authorize agencies subject to
the Act to allow members to meet in private, without advance notice, pro-
vided thai the agency requires such meetings 1o be memorialized by a
“detailed suminary” of the mr;f;i'nng to be made public no later than five
working days after the meeting."” Before an agency could participate in the
pilot program; it would be required to conduct votcs and take other official
actions on significant substantive matiers (not covered by one of the Act’s
exemptions) in open public meetings, rather than employing notation voting
pruc&dur&s” and 1o agree to hold public mectings at regular intervals, Dur-
g such meetivgs, it would be m order for members to address issues dis-
cussed in pmfate sessions or items disposed of by notation voting. 1

2. REPORT AND RECOMMENDATION, supru ndte 4, at 2.

10, HE. REp: No. 94-880, pt. 2, at 2 {1970), reprinted in 1976 US.C.CAN 2212

11, Welbotn, suprw nole 6, al 237-38

12. The smmmarv of the meeting wonld include the date, time, parnmpams subject
matters discussed, and a review of the nature of the discussion. EEPCRT AMD RECOM-
MENDATION, spra nete &, at 4.

13, “Woetation voting” refers to voting on agency maiters in writing ontside the context
of an open piblic neeting. Notation voting is nseally acecinplished by circulating items in
seriatim smatg agency members and is refemed to af some agencies as voting “by cironla-
tion,” REPORT AND RECOMMENDATION, supri ngte 4, al 3.

14, See David A. Barrelt, Pactiifating Govermment Decision Making: Distinguishing
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It is very important to emphasize here that the Sunshine Act presently
does not restrict notation voting, and there is evidence that passage of the
Sunshine Act has increased the prevalence of this mode of agency decision-
making."” Clearly, notation voting does not provide the public with any ac-
cess to the agency’s deliberative process. Whatever the amount of
“deliberative” information concerning the agency’s deliberative process that
is presently imparted to the public at open meetings at which agency mem-
bers vote on agency business, it is more than the public receives when
agency business is disposed of by notation voting, Thus, tying allowance of
private meetings (subject to dstailed memorialization promptly released to
the publicj to an agency commitment to avoid notation voting on significant
- substantive matters is an important element of the Special Committes™s rec-
onunendation that is desipned to encourage greater public accessto the
agency decisionmaking process than the public presently recsives. '

Any proposals to modify the Sunshine Act, even if only modestly, are
likefy to produce lively debate. For example, at the Special Committes’s
public hearing, associations representing journalists and newspaper editors
opposed any changes to the Act. The press representatives did not necessar-
ily disagree with the view of the rajority of witnesses at the public hearing
that the Sunshine Act is not working #s intended in terms of improving the
public’s wnderstanding of the ageney decisionmaking process because, in
fact, little meaningful uorchearsed collective deliberation actually takes
place at the apen public meetings.”” The press parties assert, however, that
the appropriats remedy is for agency members to change their behavior—
thait is, to be willing to debate matters vigorously and fully in public—rather
than changing the Act.'®

It is debutuble whether it is realistic to expect the behavior of ageney of-
ficials to charge, human nature being what it is. |t simply may not be pos-
sible to compel agency officials to “deliberate™ (that is, to engage in the ac-
tual mental processes that lead to the formudation of final positions) in
public, at least in a way that contributes positively to truly collegial deci-
sionmaking. Of course, the difficulty in compeliing informative public
“deliberations” should not be confused with the availability of means for

Between Meetings and Nomucerings Under the Federal Sunshine det, 66 Tz L. Rev.
1183, 1210 (1988) (diseussing agencies” use of notation voting to werk eollectively).

15, Welboin, supre note 6, at 236,

16, REpoRT a0 RECOMMENTIATION, s note 4, at 3. ‘

17 Seeid at 25 Exh.A (siatement of William B, Ketier, American Society of News
paper Edilorgi{stating that “thase officials use public meetings to simply present carefully
seripted statements memorializing decisions thet in. effect cccurred outside the public
eve™),

18, I a124.25,
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holding agency members accountable for their decisions. After all, almost
all of the decisions of agency members are embodied in publicly available
orders, opinions, rulings, or other forms of determinations that explain the
rationale and basis of the members’ decisions and that are subject not only
to public scrutiny but also judicial review."”

A fundamental objective in our constitutional democracy is to increase the
ability of the public to understand how government decisions are reached
and to make available useful information that facilitates this understanding.
The intent of the Congress that passed the Sunshine Act was to further this
important goal *® The Special Committee’s report and recommendations are
premised on a belief that it may be possible, through modification of the
Sunshine Act, to achieve the twin goals of actually enhancing public access
to agency decisionmaking, while, at the same time, encouraging more truly
collegial decisionmaking. Hopefully, the report and recommendations re-
produced below at least will spur further debate and consideration n Con-
gress, among thie agencies, and among interested members of the public as to
whether the recommended Sunshine Act modifications (or vaniations thereof)
should be tried on a pilot program basis.

19, 5US.C. § 552(a)2) (1994).
20, HR. Rep. No, 94-880, pt. 1, at 2 (1976), reprinted i 1976 US.C.C.AMN. 2183,



REPORT & RECOMMENDATION
BY THE SPECIAL COMMITTEE TO REVIEW
THE GOVERNMENT IN THE SUNSHINE ACT"

SPECIAL COMMITTEE,
ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

The Government in the Sunshine Act, enacted in 1976, requires federal
agencies headed by a collegial body, a majority of whose members are ap-
pointed by the President and confirmed by the Senate, to open its meetings.
About 50 federal agencies are subject 1o the Act, including the major inde-
pendent regulatory commissions such as the Securrites and Exchange
Commission, Federal Trade Commission, Federal Communieations «Com-
. inission, and the National Labor Relations Board. {Depariments, and many
" agencics headed by a single individual, are not covered by the Act) The
Act’s ten enumeraied exemptions generally parallel those in the Freedon of
Information Act (FOLA), with one important cxoeption. The Sunshine Act
has no exemption that parallels the fifth exemption in the FOIA for inter-
agenoy and infra-agency “pre-decisional” memoranda and letters. The Act
alse prescribes in detas] the procedures that agencies wust follow to uvoks
an exempiicn and to close a meeting. The Act’s primary purposes are to
provide the public with information regarding the decisiormaking processes
of foderal agencics, and to improve those procssses, while protecting the
rights of individuals and the ability of the govermment to carry out its re-
sponsitilities. :

‘In. a letter dated February 17, 1993, signed by over one dozen current and
former comumissioners of multi-member agencies and several private organi-
zations, the Chair of the Administrative Conference of the United States
(ACUS) was asked to review the effectiveness of the Government in the
Sunshine Act. The letier’s signatories stated strong support for the Act’s
underlying goal of enhancing public understanding of agency decistonmak-
ing, but expressad concemn as to whether the Act is, in fact, meeling this goal
as well as it might. They also suggested that the Act has adversely affectad
the decisionmaking at multi-member agencies becanse of the Act’s “chilling
etfect” on the willingness and ability of agency members to engage in colle-

*BDITQR’SNO'E’E: Te nintein the integrity of the report, the main text iz presented verbs-
tim and largely onedited. The letters ond sxhibiis referred to throvgheut fhe report have
niot been incloded in this reproduction. Copies are on file with the author.

421
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gial deliberations.

In a letter to the ACUS Chair, dated May 11, 1995, the members of the
Federal Trade Commission, referring to the February 17 letter, endorsed an
examination of the effectiveness of the Act. The FTC Commissioners
stated:

Notwithstanding the laudable goals of this legislation, having operated under the
Act for more than fifteen years, questions may be raised whether it provides for the
proper balance between public access and candor in agency deliberations and
whether the purposes arguably served by the Act are not adequately addressed by
other statutes such as the Administrative Procedure Act.

A copy of the May 11 Ietter from the FTC is attached to this Report as
Exhibit 2. '

The Chair established the Special Committee to study issues raised by
these letters. The Committee, in a series of open mpeetings held from May to
September, and at a public hearing held on September 12, 1995, heard from
numerons agency officials and reviewed articles written for ACUS and oth-
ers to the effect that public mectings under the Act often lack [a} meaningful
substantive exchange of ideas and real collective deliberation on issues being
decided. Among the reasons given for the inhibiting effect of public meet-
ings on collective decisionmaking arc the following: concern that providing
initial deliberative views publicly, without sufficient thought and informa-
tion, may harm the public interest by irresponsibly imtroducing uncertainty
or confusion to industry or the general public; a desire on the part of mem-
bers to speak with a uniform voice on matters of particular importance of to
develop negotiating strategies which might be thivarted if debated publicly;
reluctance of an agency member to embarrass another agency member, or to
embarrass himself, through inadvertent, argumentative, or exagserated
stafements; concern that an agency member’s statements may be used
against the agency in subsequent litigation, or misinterpreted or misunder-
stood by the public or the press, as for example, when the agency member is
testing a position by “playing devil’s advocate” or merely “thinking out
loud”, and concerus that a member’s statements may affect financial mar-
kets.

In addition, the Committes has received extensive and credible testimony
that the restrictions imposed by the Act have had the effect of not only di-
minishing discussions on the merits of issues before agencies, but also pre-
venting debate concerning agency priorities and the establishment of agency
agendas, even though such discussions of a pretiminary nature may not

1. A copy of the Federal Register niotice, dated Augost 8, 1995 (60 Fed. Reg, 40302),
is attached 1o the Report as Fxhibit 3. The hearing transcript is atiached as Exhibit 4.
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technically constltute a “meeting” otherwise required to be held in public
under the Act? W'h:le it may be permissible pursuant to a literal interpreta-
tion of “meeting”™ for a quorum of agency members to conduct preliminary
discussions on an issue, as a practical matter it is extremely difficult for an
agency member to make the distinction between actions that actually dispose
of agency business and those that merely constitute preliminary discussions.
Agency members, and agency general counsel who advise them, are under-
standably—and appropriately—concerned about engaging in discussions
with a quorum of agency members that could be perceived, even arguably,
as crossing the line, even though the discussions may, in fact, not dispose of
official agency busmess. And, of course, it is difficult, o prior, to know
whether a conversation that is anticipated to be preliminary will tam info a
" comversation that takes on a more definitive cast,

Although there obviously are exceptions, and open mectings held wnder
the current Act are valuable in that they allow an agency to explain publicly
the results of #s poor decisionmaking, the Committer believes that, gener-
ally, true collective decisionmaking does not oconr at agency public meet-
ings. Furiber, the Commitiee believes the Act also promotes inefficient
practices within agencies which themselves contribute to the erosion of col-
legial decisionmaking and, correspondingly, to a decline in the quality of
agency decisions that the public recsives. For example, in order 1o avoid
ha.vmg a mecting of a quorum, the Act has the effect of cneouraging agen-
cies o use one-on-one “rofating” meetings in order to reach consensus

- pmong the ageuey’'s members. This is c»bvmusl}f an inefficient way for a
‘multi-member body to conduct business, just in terms of the additional time
spent by agency members in conducting such mestings, compared to a group
meeting af which all members could deliberate together. More importantly,
serial meetings. of this type are no substitute for collective decisicmmaking;
the ontcomes of such meetings may significantly vary from those that might
have resulied from a free exchange of views among all the members of a
multi-member agency. Another consequence of the Act has been that it en-
courages the deliberative process to be conducted by and through the staff of
the agency members, enhancing the power of the mtmnﬁsdnm staff members
vis @ vis the agency members and, perhaps, reducing the accountability of
appointed agency members.

The Corumittee is also aware of and is concerned about the tendency for

2. A "meeting” means the “deliberations of at least the nomber of individual zgency
mantbers requived to take action on behalf of the agency whers such deliberations deter-
“mine or resolt in the joird condnct or dispasitiim of official agency busingss, ... > §
8.0, § 552(a)2) (1904,
3. See FOC v, ITT World C::-mmmmaucms Ir.c 46¢ T} 8. 463 (1984
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agencies subject to the Sunshine Act to rely increasingly on notation voting
(i.e., voting on an item by circulation based on a memorandum without dis-
cussion in a public meeting) when taking action on important substantive
matters. The Sunshine Act does not prohibit notation voting, and notation
voting was used to some extent prior to enactment of the Sunshine Act to
deal with routine or emergency matters. Nevertheless, the routine use of this
- mode of decisionmaking, at least with regard to important substantive mat-
ters, does not further the Act’s goal of openness and improved public access
to agency decisionmaking. Thus, to the extent that the Sunshine Act has in-
creased this use of notation voting, it has diminished whatever opportunity
for collgetive decisionmaking woukl have existed at a meeting attended by
the agency members,

In tight of the above, the Committes is concemed that the public is pether
regeiving the cnhanced access to the governmental decisionmaking process
that the Act envisioned, nor as discussed below, is it receiving the henefit of
better agency decisions through collegial decisionmaking. It should be noted
that the Comumiitee also heard from representatives of several major press-
related organizations who, whils not disputing the view that agency members
are generally refuctant 1o have substantive discussions in public mectings,
expressed the view that such public officials should change their behavior
and admonished them 1o do so. These representatives tended 1o believe that
the Act itself was not the problem. The Committee was nevertheless per-
snaded that the Act does need to be adjusted, and it offers the following rec-
ommendations for changes in the Act (and in agency behavior) in the belief
that these adjustments will increase collegial decisionmaking among the
members of multi-member agencies, and at the samg time imprave, or at
least not duninish, the public’s access to the agency’s actual deliberative
process,

The Commitiee notes that concerns with respect to the effectivencss of the
Act and its impact on the collegiality of agency decisionmaking have been
the subject of debate for some time.* Moreover, it must be remembered that
the principal reason that Congress has established multi-member agencies in
the first place is because Congress has made the judgment that, for the mat-
ters subject to the agency’s jurisdiction, there is a benefit froon a collegial
decisionmaking process that brings to bear on the ultimate decisions the di-
verse viewpoints of agency members who have differing philosophics, expe-
ricnices, and expertise. If the Act has had the effect, as a matter of fact, of
diminishing, or in some cases negating, the collegial decisionmaking process

4. See Improvernents in the Administration of the Government in the Sunshine Act,
Administrative Conference of the United States, Recommendation 84-3, 1 CF K. 305.84-
3,40 Fed Reg. 39,942 (July 25, 1984),



1997} ACUS REPORT 425

that is the raison d 'étre for a multi-member agency, without enhancing pub-
lic understanding of the agency decisionmaking process, it is appropriate to
consider alternative models that are consistent with achievement of the ob-
jectives of the Act.

Therefore, the Committee recommends that Congress establish a time-
limited pilot program that would allow agencies more leeway to have private
meetings, subject to appropriate memorialization, if they opt to make
commitments to avoid undue use of notation voting and to hold regular open
meetings. The Committee recommends five to seven years as the time pe-
riad—enough tirae to allow an asseesment of the pilot to see whether the ap-
preach encompassed in it achicves the twin purposcs of increasing the avail-
ability of information to the public and increasing collegial decisionmaking
in the agencies. If Congress finds that the pilot worked well, it c&uld amend
the Act accordingly; if the assessment shows problems or bad fatth on the
part of agency decisionmakers in carrying it out, it could be terminated at
that point.

More specifically, the pilot program should authorize an agency subject
to the Government in the Sunshine Act to allow fis members to meet in pri-
vate, without advance notice, provided that the agency requires such mest-
ings to be memorialized by “a detaited summary” of the meeting, made pub-
lic no later than five working days after the mesting, that would indicate the
date, time participants, subject matters discussed, and a review of the natare
of the discussion, Before such a pilot program may go info effect, the par-
ticipating agency also would have to agres (1) to conduct votes and take
other official actions on important substantive matters (not covered by the
Act’s exemptions} in open public mestings and 1o refrain, o the extent prac-
ticable, from wsing notation voting procecinres for such matiers, and (2) to
hold open public meetings, to the extent practicable at regular intervals, at
which it would be in order for members to address issoes discussed w pri-
vate sesgions or items dispoged of by notation. Thiz opportunity for discus-
sion is not intended to imply that finality of matters previcusly voted on by
notation woald be affected by such discussions except to the extent that the
agency acts consistently with #s own procedures for reecnsiderution.  'The
results of such a pilot program should be examined carefully by Congress
and other appropriate entifies before it 1s extended or made permanent,

The Committes recononends, in addition to the instituiton of the pilot
program, that the Act be amended to require agencies to develop and publish
tules or policy statements outlining their procedure for nofation voting and
the types of issues for which it will normally be used. The Cominittes also
recommends that agencies hold regularly scheduled meetings at which it
would be in order for members to discuss, among other things, items dis-
posed of by notaticn. '
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The Committee was also convinced that there is a special problem.cansed
by the Act with regard to agencies operating in an adjudicative capacity.
The Act currently contains an exemption that permits closure of meetings
involving the “initiation, conduct, or disposition by the agency of a particu-
lar case of formal adjudication pursuant to the procedures in section 554 of
~ [the APA] or otherwise involving a determination on the record after oppor-
tunity for a hearing.” Agencies such as the Federal Trade Commission and
the Occupational Safety and Health Review Commission (OSHRC) fre-
quently and properly close meetings to discuss the disposition of such cases.
The problem occurs when, after such a mesting, the commissioners begin
writing the opinions necessary i such cases. Should they wish to discuss
the wording of an opinica, as would an appellate court, the members have io
notice, and vote to close, another “mesting” under the Act. Obvieusly, this
inefficiency is heightened in the case of a three-member commission such as
the OSHRC where no two members can ever discuss agency business in pri-
vate because they would constitute a quorum.  Thercfore the Committee rec-
otmmends that the Act be amended to make clear that, when an agency prop-
erly closes a meeting under exemption 10, aniy subsequant mezting to discuss
the same specific adjudicatory matter need not be subject to the notice and
closure procedures under the Act. The Commiftes recognizes that this pro-
posal should perbaps be extended to follow-np discussions fo meetings
closed nnder other ekemptions as well, but it did not have enough time 1o
study that question.

The Corunittes also heard testimony about special problems caused by
the above quoted wording of exemption 10 at the United States Infernational
Trade Commission (ITC). The ITC bas several types of adjudicative pro-
ceedings, some of which are governgd by section 554 of the APA, and there-
fore clearly fall within the terms of exemption 10, and others of which
would appear to fit the definition by “otherwise involving a determination on
the record after an opportunity for a hearing.” The ITC, perhaps due to an
abundance of caution, has declined to invoke this exemption for any of its
adjudications. The Administeative Confersnce has already urged the ITC to
revisit this issue and seek a statutory clarification if necessary.”

5. In Recommendation 91-10, Administrative Proceduves Used in Antidumping and
Courstarveiling Tty Cases, Part 1, ACUS made the following reeemmendation. to the
ire: -

.To enconrage collegisl decision making, the TTC should exchange drafts, vigws and
other infoxmation before entering into foomal deliberations. The Cornmission
should decide whether infoumal meetings to disenss the dispesfrion of ADFCVD
tages constitute meetings sxempt fiom e Sunshine Act wnder exemption 10. If the
Commission determines that such meetings ave subject o the Sunshine Act, then
Cangress should consides amending the Tariff Act to provide that the Sunshine Act

e
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Finally, the Committee believes that agencies could and should consider
steps to make the open meetings more useful and to increase the flow of in-
formation to the public. The Committee reiterates the suggestions made by
ACUS in 1984° and adds a few more.

In addition to the recommendations set forth below, the Committee con-
sidered several other ideas. The Committee rejected some of them, such as
repealing the Act (which was not supported by any of the participants in the
Committee meetings or public hearing), amending it to permit each agency
to develop its own openness regulations, or amending it to cover only meet-
ings of the full board or commission. Other proposals, beyond those rec-
ommended below, and including some of those contained in the August 8
Federal Register’ notice, may be worthy of further consideration, in beu of
or even in conjunction with, the recommendations contained herein. -

ECCOMMENDATIONS

{1) Congress should establish a pilot program, to last for five to seven
years, that would authorize an agency subject to the Government in the Sun-
shine Act to allow its members to meet in private, without notite, provided
that (a) the agency requires such meetings to be memorialized by “a detailed
summary” of the meeting, made public no later than five working days after
the meeting, that would indicate the date, time, participants, subject matters
discussed, and a review of the nature of the discussion; and (b) that before
such pilot program may go into effect, the parlmpaﬂag agency also (i)
agrees to conduct votes and take other official actions on important substan-
tive matters (not covered by the Act’s exemptions) in open public mestings
and to refrain, o the extent practicable, from using notation voting proce-
dures for such matters; and (i} agrees to hold open public meetings, to the
extent practicable at reguiar intervals, at which it would be in order for

does not apply to informal meetings held to discuss the disposition of the AD/CVD
LHACE.
6. The Commitiee subscribes to the earlier ACUS recommendation: made 0o the
sgencies in this regard in Recomnmendution 84-3 (1)
Agencies should continnzlly strive to reflect fully in their aciivities the basic pur-
pose of the Government in the Sunshine Act, which is to enlerge public rocess o in-
formation shout the operations of government. Agencies aré strongly encoursged to
Teview periodically their sunshing policies and pravtices in light of expaticnse and
the spirit of the law for the purpose of making sdjustments that would enfarge pube
lis access to meaningul infarmatica, such as (a) myoking the exemnptions of the Act
cnly whee there is substantial reason t do s2; and (b} msking open mestings more
usefill throngh cosaprehensible discussion of agenda iemis and provision of back-
ground material and documentation pertaining fo the ismes wnder considerstion.
7. Seg, e.g., the warions proposals oultined i the Federal Register notice, supry note
1l .
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members to address issues discussed in private sessions or items disposed of
by notation. This opportunity for discussion is not intended to imply that fi-
nality of matters previously voted on by notation would be affected by such
discussions except to the extent that the agency acts consistently with its
own procedures for reconsideration. The results of such a pilot program
should be examined carefully by Congress and other appropriate entities be-
fore it is extended or made permanent.
(2) Congress should also amend the Sunshine Act in several particulars:

(a) to require agencies subject to the Act to develop and publish rules
or policy statcments outlining their procedure for notation voting and the
types of issucs for which it will normally be used.

{b) to make clear that when an agency properly closes a meaeting un-
der exemption 10, any subsequent meeting to discusk the same matter need
not be subject to the notice and closure procedures under the Act,

(3) Agencies subject to the Sunshine Act should develop ragulations (or
policies} that maximize the amownt of information made available to the
public before, during and afler agency meetings. For example, apencies
should strive 1o publish meeting notices forther in advance of the date for
meetings where feasible; to provide more complete summaries of npCHMIng
agenda itemns; to make available relevant non-privileged documents before or
during meetings; offer closed circnit television coverage of mestings where
there is enough interest; and to release minutes, summaries, and deeisional
opinions as soon as feasible after meetings. :

{4) The United States Intevnational Trade Commission should follow
ACUS Recommendation 91-10° and revisit the issue of whether its adjudi-
cations are covered by exemption 10 of the Act, A

8 See supra note 3.
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